Should the Navajo Nation Build a Coal-Fired Power Plant?

Abstract:  This two part case examines the proposal of the Navajo Nation to build a coal-fired power plant to generate electricity on its land. Part A explores the reasons why the Navajo Nation wishes to build the plant.  Part B describes the opposition which questions whether it should be built. The Navajo Nation says that this plant will have the lowest emissions of any coal-fired plant in the United States and will bring important economic benefits to the Navajo Nation by providing jobs and a steady source of revenue.  President Joe Shirley of the Navajo Nation states that the Nation chose to pursue this project as an exercise of its sovereignty. Opponents of the plant, many of whom are Navajo tribal members, say that this plant should not be built.  They say it will add considerably to air pollution already in the area and constitute a serious health hazard.  In addition to Navajo tribal members, the Governor of New Mexico, the Ute Mountain Tribe, and local environmental groups oppose the project.  

Part A:  The Navajo Nation Chooses to Exercise its Sovereignty
By Jovana J. Brown, The Evergreen State College

In October, 2003 the Navajo Nation Dine Power Authority (NNDPA) signed an agreement with STEAG power (now Sithe Global Power) to build a “new state-of-the-art (electric generating) plant near Shiprock in the next few years.” (Navajo Times, Oct. 02, 2003, A2)  It is called the Desert Rock project.  The Navajo Nation Council approved the lease agreement to establish the Desert Rock power plant by a vote of 66-7 in May, 2006. The Navajo Times reported: “The results (of the vote) were received with applause in the council chambers, despite alarms being raised by some delegates.” (v.45:20, pg A1)
 The project has been in the planning and discussion stage for many years. The 50-year lease agreement will allow the NNDPA and Sithe Global Power to build the Desert Rock plant on Navajo land.  

There has been both strong support within the Navajo Nation for the Desert Rock project and also opposition to it.  The Nenahnezad Chapter, where the Desert Rock plant will be located, has voted in favor of the project.  The Burnham Chapter, adjacent to the site of the proposed plant, voted against the project.  Opposition from citizens of the Navajo Nation includes the Diné Citizens Against Ruining our Environment (Diné CARE), a group formed in 1988 to address the impact of uranium mining on Navajos, and the Dooda Desert Rock Power Plant Committee, a group formed in 2005 to oppose the plant.  The Sanostee Chapter, also near to the proposed plant, has voted to oppose the construction of Desert Rock. 
The proposed Desert Rock plant is to be located within the “Four Corners” region of New Mexico in close proximity to two existing large scale coal fired power plants.  The Four Corners Power Plant, one of the largest coal-fired generating stations in the United States which generates 2,040 megawatts, is located about eight miles north of the proposed plant site.  The San Juan Generating Plant generates 1,800 megawatts and is located approximately sixteen miles north of the proposed plant.  This small area has already been identified as a “hot spot” in terms of the air pollution from the emissions from these two plants.  

The Navajo Nation’s Dine’ Power Authority’s (NNDPA) is a semi-autonomous enterprise of the Navajo Nation created to engage in energy development for the Navajo Nation.  Its goals for the Desert Rock project are to facilitate tribal self-sufficiency, create significant economic development opportunities, and improve the socioeconomic conditions on the Navajo Nation “through responsible and sustainable development of Navajo Nation resources, by generating high-quality jobs and substantial long-term revenues.” (Desert Rock, Draft EIS, 1-6).

Steven C. Begay, General Manager of the NNDPA, testified about the Nation’s goals in May, 2008 to the United States, Senate Committee on Indian Affairs:

…the Desert Rock Energy Project, a $3.4 billion mine-mouth, coal-fired power plant that would generate up to 1,500 MW
 located on the Navajo Nation in the Four Corners Area of New Mexico. Desert Rock would have the lowest regulated emissions of any pulverized coal-fired plant in the United States. This project, which would create thousands of jobs during its four-year construction phase, 200 permanent, family-wage jobs in the power plant and another 200 well paying jobs in the adjacent Navajo Mine during its lifespan, is absolutely critical to the economic future of the Navajo Nation, one of the most impoverished areas of the United States, with 50% unemployment. The project would generate approximately $50 million per year in the first year of operation and increase each year after that, resulting in $1.5 billion to the Navajo treasury in its first 30 years of operation. (U.S. Senate)

The Navajo Nation
The Navajo Nation, in the southwestern United States, occupies 27,000 square miles (nearly 18 million acres), in three states: Arizona, New Mexico, and Utah. The largest part of the land area is in northeastern Arizona, with a substantial amount of land in northwestern New Mexico, and about 1,900 square miles in southeastern Utah.  It is the largest Indian reservation in the United States and accounts for 36% of all Indian trust lands. “The Dine (Navajo) inhabit a vast land of beauty, grace, and great diversity.  It is a sprawling territory, bounded by sacred mountains and great rivers.” (Wilkins, 1999, p. xxi) The Navajo Nation is larger than ten of the states in the United States (http://www.navajo.org/history.htm) and completely encircles two other Indian nations: the Hopi Nation and the San Juan Paiute. (Wilkins, 1999, p. xxi).

The Navajo Nation
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Navajo Nation Demographics
The 2000 census reported 276,775 Navajo people in the United States. (U.S. Census, 2000)  Of this number, 180,000 live on the Nation. (The Navajo Nation website states that the population now surpasses 250,000 (http://www.navajo.org/history.htm). Unlike many reservations which were allotted under the Dawes Act (General Allotment Act of 1887), the Navajo Nation has only minimal allotted lands (mainly in the New Mexico part of the land area.)  Thus the number of non-Indians living on the Navajo Nation is quite small. (Wilkins, 2002, Spring, p. 92)  Further demographic statistics are:

· Median Age: 24 

· Labor Force: comprises 28% of the population 

· Median Household Income: $20,005 

· Unemployment: 42% 

· Poverty: 43% live below the poverty rate 

· Education (for ages 25+): 56% high school degree
7% college degree 

· Navajo Nation Annual Budget: $96 million 

(Navajo Nation, Division of Economic Development, http://www.navajobusiness.com/fastFacts/index.htm)    
The limited availability of housing and employment on the Navajo Nation forces people to commute long distances every day for work, school, health care, and basic government services. Seventy-eight percent of the roads within Navajo are unpaved; weather conditions often make many of those roads impassable. (Hillabrant, et. al)   
Navajo Nation Government
Tribal government, in the form of a Business Council, was established in 1923, “more in response to outside business interests than to Navajo desires to create their own tribal government.” (Marboy and Begay, p. 294)   The Bureau of Indian Affairs set up this three man business council to help meet the increasing desires of American oil companies to lease Navajo land for exploration. (http://www.navajo.org/history.htm)   The Navajo rejected the Indian Reorganization Act’s 1934 proposed constitution.  In 1938 the Navajo themselves established a Tribal Council. The U.S. Secretary of Interior issued a set of by-laws for the Council.  These 1938 “Rules for the Navajo Tribal Council,” with significant modifications through the years, are the basis for present day Navajo Nation government. (Wilkins, 1999, p. 87)

The Navajo Nation website states: “Navajo government has evolved into the largest and most sophisticated form of American Indian government. The Navajo Nation Council Chambers hosts 88 council delegates representing 110 Navajo Nation chapters.” (http://www.navajo.org/history.htm#) The tribal government is now composed of three branches: executive, legislative, and judicial. The popularly elected council has 12 standing committees and serves as the legislative body of the Navajo Nation government. The executive branch is headed by a president and vice president, who stand for election every four years. The judicial branch includes a tribal court system, an appellate court; and informal, traditional peacekeeping courts.

The Navajo Nation Chapters are “units of local government in the Navajo Nation.”  (Arviso, personal communication 9/23/08). The idea of local government spread rapidly in the 1930’s. “The formation of chapter governments depended upon Headmen whose extended families recognized their leadership.” (Arviso)  By 1933 there were over 100 operating chapters.  (Wilkins, 1999, p. 81) They have jurisdictional boundaries like county governments.  The 110 Chapters deal with a wide range of responsibilities such as water, roads, pipelines, business leasing, employment, scholarships, etc.  There may be several communities located within a Chapter.  “Chapters are created when residents of 1,000 in a geographic area petition the NNC for operating a chapter government.” (Arviso). In 1998 the Navajo Nation Council approved by a 61-10-03 vote the Local Governance Act for chapter government administration. 
The resolution, after recognizing that “Navajo Nation Chapters are the foundation of the Navajo Nation Government,” declared that the act addresses the governmental function of chapters, improves their … structure, and more importantly provides the opportunity for local chapters to make real decisions on matters of local importance. (Wilkins, 1999, --. 146-7)

The Navajo Nation Council has established semi-autonomous entities to provide services on its land area. In 1959 the Navajo Tribal Utility Authority (NTUA) was established. It supplies electricity, water, natural gas, wastewater treatment, and photovoltaic (solar power) services to residents throughout the 26,000 square-mile Navajo Nation. (http://www.ntua.com)  As noted above, the Navajo Nation Dine Power Authority (NNDPA) was established as an enterprise of the Navajo Nation in 1985 by the Council for the purpose of developing electric transmission and generation projects within the Navajo Nation.
Natural Resources and Coal
The Navajo Nation is vast and it is beautiful.  The well known sites such as Canyon de Chelly, Monument Valley, Lake Powell and the Rainbow Bridge and Antelope Canyon are visited by millions of tourists each year. (both U.S. citizens and foreign visitors).  In addition to its considerable scenery, the Nation has an abundance of natural resources, with forests, minerals, and water being the important ones. There are over 5 million acres of forests.
 However, it is coal, oil and gas which are paramount to the economy of the Navajo Nation. The Navajo Nation is estimated to hold up to 40 million tons of uranium, 4 billion tons of coal, and millions of barrels of oil. The Nation also holds substantial reserves of copper, fractured sand, helium, gypsum, clay, sand, and gravel. (Choudry, p.45)

There has been a long history of coal mining on the Navajo Nation land.
  Coal was “discovered” by the U.S. government in 1909. Actual mining operations began in the 1920s with small-scale mines that had a few Navajo men working on easily accessible outcroppings. Coal mining was most active during the winter and usually closed down when farming began in the spring. The Navajo miners kept enough coal to meet family needs and sold any surplus to outsiders.  This kind of mining allowed them to continue with their traditional pastoral and farming activities. (O’Neill, pp. 30-36)  After World War II, what Charles Wilkinson calls “the Big Build-up” began in the American West. (Wilkinson 1996). Cities such as Albuquerque, Phoenix, Las Vegas, and Los Angeles began to expand and to need resources. Resources such as water, coal, etc. were looked-for to provide electrical power to the growing cities.  During the early 1960’s, environ- mentalists defeated the movement to build more dams on the Colorado River.  Coal was the next choice. 

In 1964 the Navajo Nation leased land to a subsidiary of the Peabody Coal Company and strip mining began in the Black Mesa area jointly held by the Navajo and Hopi.  Coal from the Black Mesa mine was carried through a pipeline (crushed coal was mixed with water to form a slurry) 273 miles to the Mohave Generating Station in Laughlin, Nevada.
 Coal from the nearby Kayenta mine is shipped via a 76 mile railroad to the Navajo Generating Station near Page, Arizona.  The BHP Billiton Company coal mine in the northeastern part of the Navajo Nation began operations in the mid-1970’s.  Coal is shipped via a fourteen mile railroad to the Four Corners Generating Plant eighteen miles east of Shiprock.
 Both the Navajo Generating Station (2,280 megawatt capacity) and the Four Corners Power Plant (2,038 megawatts) are located on the Navajo Nation, but are owned by outside, non-Indian companies. The other large power plant, the San Juan Generating Plant (1,800 megawatts), is located adjacent to the Navajo Nation. These power plants supply electricity to the major population centers of the west.  “The transmission lines cross Navajo lands leaving Navajo families without the benefit of electricity.” (Arviso, personal communication, 9/23/08)

When the initial leases for the coal mines were negotiated in the 1960’s they were patently unfair to the Navajo Nation in monetary terms.  This was before the era of tribal self-determination and self-governance, so the Navajos had to rely on the Bureau of Indian Affairs (BIA) and ultimately the Secretary of the Interior to negotiate the leases.  It is apparent, in hindsight, that the BIA officials did not get the kind of favorable returns for the Navajo Nation that they should have at the time.  Through the years since, the leases have been re-negotiated by the Navajo Nation itself with more favorable terms. The lesson remains, however, that it is very important for the Navajo Nation to control its own resources to get the best return.  The Navajo Nation Division of Economic Development states:

Coal, oil, and uranium have been the foundation of the Navajo economy since the 1920’s. Leases for mineral and petroleum exploration or extraction currently total 400,000 acres, or about 2.5 percent of the reservations land area.  Mine-mouth coal generating stations in and around Navajo country provide a substantial percentage of electrical power to the American Southwest and southern California.  The Nation’s oil and gas severance is four percent of the value of the minerals extracted from reservation lands, and a three percent possessory interest tax is levies on the value of natural resource leaseholds. (http://www.navajoadvantage.com/pages/natrlrs.htm)

In the Navajo Nations’ annual revenues of 137 million dollars for 2003, 51% came from mining revenues, 32% from taxes, and 17% from tourism and other sources. (As noted above, the Navajo Nation’s annual budget in 2003 was $96 million dollars.) (http://www.navajobusiness.com/fastFacts/index.htm)

Air Quality
Coal fired electric generation plants continue to be the dominant source of power in the inland West. The three large coal-fired generating plants on or adjacent to the Navajo Nation were built in the 1960’s and 1970’s.  Their technology to protect air quality is out-of-date.  Thus generating electrical power via coal combustion has had a significant negative impact on the air quality of the entire Colorado Plateau.  The sulfur dioxide, nitrogen oxides, and particulates emitted by these plants have, to some extent, been reduced by the recent installations of “scrubbers” and other environmental control equipment (retrofitting) , but these measures have so far been inadequate to restore air quality.  (NAU). Closure of the Mohave Power Plant, because the owners decided it was too expensive to retrofit it, may improve pollution visibility at the Grand Canyon, but air quality on the Navajo Nation remains a problem. In fact, many Navajos heat their homes with locally mined coal. In the last decade, the Navajo Nation has been actively working to correct this air quality problem.

Navajo Nation Environmental Protection Agency (NNEPA)

Several of the federal environmental laws such as the Clean Air Act, the Clean Water Act, and the Safe Drinking Water Act have provisions in them to recognize tribal jurisdiction over environmental matters on Indian reservations.   These provisions allow the U.S. Environmental Protection Agency (USEPA) to delegate responsibility to the tribes for implementation and enforcement of these federal environmental laws. This is called “treatment as state” (TAS) because the USEPA delegates the authority to the Indian tribe in the same manner as it does to a state government.  This means that a federally recognized tribe, with a functioning tribal government, can be treated in the same manner as a state for implementing and regulating environmental programs within their jurisdiction. (Grant, p. 10)  To achieve TAS status the tribe must apply and prove to the USEPA that it has the capacity to carry out this responsibility.  The tribe must develop the appropriate laws and codes to carry out the federal environmental law. This includes not only the environmental requirements, but also the administrative procedures such as permitting, hearings, rule making, and judicial review. (Grant, p. 14)

The Navajo Nation established the Navajo Nation Environmental Protection Agency (NNEPA) in 1995 to address air quality and other environmental issues.  It is an independent regulatory agency within the executive branch of the Navajo Nation government.  One of NNEPA’s initial goals has been to obtain the status of “treatment as state” (TAS) for the Navajo Nation. The Navajo Nation has made a concerted effort to gain TAS status in as many areas as possible.  They did this as an expression of tribal sovereignty and because they believed the USEPA was not providing them with enough environmental protection. (Grant, p. 9)

One of the areas that the Navajo Nation has achieved TAS status is in air quality.  In 2004 the USEPA delegated authority to the Navajo Nation Environmental Protection Agency (NNEPA) to administer USEPA’s regulations for implementing Title V of the Clean Air Act (the operating permits program). (Kohn, personal communication, 5/08/08)  The delegation of authority agreement states that the NNEPA will take over Title V permitting and regulatory responsibility for existing major air pollution sources on the Navajo Nation.
  NNEPA now has the authority to issue, modify, and renew Title V permits for all major sources on the Navajo Nation.  This includes Navajo Generating Station, Four Corners, Peabody Western Coal Co.'s Black Mesa Complex, and several other sources. (Kohn, personal communication, May 5, 2008)  This means that the Navajo Generating Station and the Four Corners Power Plant will have their emissions monitored and regulated by the NNEPA.  This will also include the Desert Rock plant if it is built.

 The fact that the Navajo Nation has the authority to regulate its own air quality and has established the NNEPA has important implications for the proposed Desert Rock project because the Navajo Nation’s TAS and NNEPA is an aspect of Navajo Nation tribal sovereignty.  
The Desert Rock Project

The Navajo Nation’s Dine Power Authority (NNDPA), as noted above, was established in 1985 by the Navajo Nation Council to engage in energy development for the benefit of the Navajo Nation. The enabling language in the Navajo Nation Code 21, section 201 charters the NNDPA to “provide an instrumentality of the Nation to participate in the development of a major coal-fired, mine-mouth steam electric generating stations to be located within the …boundaries of the Navajo Nation in northwestern New Mexico.” (Desert Rock, Draft EIS, 1-6.) Thus the NNDPA is proposing the construction of a coal-fired electrical power plant with the capacity to generate up to 1,500 megawatts of power. The name of the project as noted above is Desert Rock.  The plant will be located on the Navajo Nation approximately 30 miles southwest of Shiprock, New Mexico.  It will be situated at the mouth of the existing BHP Billiton Company coal mine.
The Desert Rock project has two on-going review processes that must be completed before the plant can be built.  The first is the environmental review process mandated by the National Environmental Policy Act. This is being done by the Bureau of Indian Affairs.  The second is the permitting process under the Clean Air Act.  The U.S. Environmental Protection Agency (USEPA) is in charge of the first part of this process and the Navajo Nation Environmental Protection Agency (NNEPA) is responsible for the second part of the Clean Air Act permitting process.

NEPA Review Process: BIA Lead Agency
The U.S. National Environmental Policy Act (NEPA) environmental review process of the Desert Rock project is now underway.  NEPA, enacted in 1970, established a process of environmental impact assessment of federal agency action. This Act requires that before any “major” or “significant” action takes place, a full analysis and disclosure of potential environmental impacts must be carried out.  The assessment, in this instance, will result in an Environmental Impact Statement (EIS). An EIS is a document that lists and discusses the environmental effects of the proposed action such as Desert Rock.  The environmental effects of at least three alternatives must be proposed and discussed: 1) no action, 2) a limited project, and 3) the proposed project, in this case the 1,500 megawatt Desert Rock plant.

The Bureau of Indian Affairs (BIA) is the lead agency for the NEPA process for the Desert Rock plant.  NEPA requires public participation in reviewing the agency’s proposed action(s) and public review of the resulting EIS.  The BIA initiated this NEPA process in 2004.  Scoping meetings (i.e., meeting to gather information to be addressed in the EIS process) were held. A year later the BIA issued a report on the results of these scoping meetings and the draft EIS was issued in May, 2007.  This was followed by additional meetings on the contents of the Draft EIS.  Information from these meetings is supposed to be included in the final EIS. The Desert Rock power plant cannot be built until the BIA issues the final EIS and a “record of decision” on the project.   The final EIS is now scheduled for release in February, 2009. (Yazzie, personal communication, 10/1/08)
Clean Air Act Permit Process: USEPA and NNEPA

The U.S. Environmental Protection Agency (USEPA) is responsible for issuing the first Clean Air Act permit for the plant which is called the Prevention of Significant Deterioration (PSD). The PSD permit is issued when the USEPA decides that the project meets the Clean Air Act pre-construction requirements, specifically protecting air quality from deterioration and protecting visibility in Class I areas. This includes preventing violations of the national ambient air quality standards and requiring the plant to have the Best Available Control Technology to minimize emissions.  Navajo Nation Dine’ Power Authority (NNDPA) and Desert Rock Energy Company filed suit against the USEPA in March of 2008 for their failure to issue a PSD permit in a timely manner.  A spokesman for Navajo Nation President Joe Shirley stated: “There is ripple effect.  The longer we wait the more it’s costing not just the Navajo Nation, but the investors who are helping with the project.  Investors can’t wait forever.” (Fonesca)

The USEPA finally issued the PSD permit on July 31, 2008.  Two weeks later a coalition of seven environmental groups, including Navajo Dine’ Care, filed an appeal of USEPA’s decision to issue the permit.  The State of New Mexico has also appealed the issuance of the permit. (Daily Times, Farmington, N.M. 10/03/08)   The next step in this process is for the USEPA Environmental Appeals Board to consider the merits of the appeals that have been filed and to decide whether to accept or reject them.  If the appeals are denied, the PSD permit would become a federal action and become effective.  If the appeals, or part of them, are deemed to have merit, the USEPA may be required to conduct further analysis of the issues or revise the PSD permit to address any deficiencies identified in the appeal process. This means that the permit is not currently effective and the Desert Rock plant cannot be built until the appeals are fully resolved. (Lapka, personal communication, 9/30/08)  
 Under the Clean Air Act, once the plant begins to operate, it has one year to apply for the operating permit. (Kohn, personal communication, 5/08/08)  So the second part of the Clean Air Act permitting process is the Operating Permit.  This is the authority that has been delegated to the Navajo Nation Environmental Protection Agency (NNEPA).  The NNEPA is responsible for issuing the, Title V, operating permit.  This means that the NNEPA will issue and enforce the Title V permit, inspect the facility, receive compliance reports from it, and make this information available to the public.  Successful navigation of this process will enable the Navajo Nation to  exercise its sovereign authority in regulating the Desert Rock facility, and they will be a leader in power production and an example for other tribes. They will also be able to provide a viable balance between economic development and environmental protection.

Noting the importance of this project, Navajo President Joe Shirley has described the Desert Rock project in the following words:

First, the Desert Rock is fundamentally a Navajo project. … The last U.S. Census showed that about 43% of Navajo individuals were living below the poverty level.

As you can imagine, the Navajo Nation is greatly in need of a sustainable project just like Desert Rock.  The project will provide needed reliable and affordable electric power to the region from a domestic fuel; will provide thousands of high-paying Union jobs in construction, operations and maintenance and will provide substantial long term tax revenues that will support fire and police departments, education of Navajo children, environmental protection and health care.

Based on long analysis and a lengthy deliberative process, the Navajo Nation chose to pursue a power project as an exercise of its sovereignty.  The Navajo Nation is a sovereign government, entitled to as much deference and respect as the State of New Mexico or any other government unit of the United States.  We interviewed the most sophisticated power developers, and chose one that agreed to the most stringent environmental controls in the Nation and to submit to tribal law, policy and Navajo preference in employment.        
In short, the Desert Rock project is critical to the future of the Navajo people….  (Shirley, 2007)
Appendix A

Mining on the Navajo Nation 
Indian Nations own large amounts of the energy minerals in the United States.  Marjane Ambler in her important study: Breaking the Iron Bonds: Indian Control of Energy Development (1990) states that Indians own 30% of the low-sulfur coal west of the Mississippi River, 50-60 % of the uranium resources, and 5 % percent of the country’s oil and gas reserves. (p. 29) The Navajo Nation is the largest coal producing tribe in the United States. Ironically the Clean Air Act of 1969, 1970 limited the use of high-sulfur coal mined east of the Mississippi.   This marked a shift away from the coal fields of Appalachia and mid-continent, toward the low sulfur coal of the west including the Navajo Nation. (Clements)

Congress passed the Indian Mineral Leasing Act in 1938.  This legislation was enacted during the Indian Reorganization Act (IRA) era of John Collier. (Commissioner of Indian Affairs, 1933-1945).  In this period the Bureau of Indian Affairs (BIA) urged Indian tribes to adopt tribal constitutions formulated by the BIA. These constitutions set up tribal council forms of government.  The Indian Mineral Leasing Act gave Indian tribes the authority to negotiate coal and other mineral leases, with the Secretary of the Interior (for the BIA) having a supervisory or approval role.  This act assumed that the tribes would have adopted an IRA constitution and have a tribal council to “negotiate” the lease.  In fact, the tribes were expected to approve a lease agreement negotiated by the Secretary of Interior and the BIA.  Though the Navajo Nation did not adopt a BIA constitution, it had formed its own governmental structure by 1938, a direct predecessor of the current Tribal Council. Thus it could “approve” the lease drawn up by the Secretary of the Interior and the BIA.

In 1950 Congress enacted the Navajo Hopi Rehabilitation Act, which provided funds for surveys and studies of coal and other resources on the Navajo and Hopi lands. The BIA then commissioned a study of mineral resources on these reservations. The resulting 1956 report by George Kiersch identified the location of the reserves and discussed methods of economic exploitation and transportation to coal fired plants. (Clemner, p., 214)

A Navajo tribal resolution in May 1961 authorized a subsidiary of Peabody Coal Company to explore for minerals on Navajo Nation lands. In June 1964, the Navajo and Hopi tribes issued a similar permit for exploration of several thousand acres in the Navajo-Hopi Joint Use Area. The BIA approved both permits. After exploratory drilling, Peabody Coal initiated lease negotiations with representatives of the two tribes. In February 1964 the Navajos leased Peabody mining rights for several thousand acres within the Navajo Nation. In June 1966 Peabody entered into a lease with the Navajo and Hopi tribes for mining within the joint use area. The leases conformed to the federal requirements for mining undertaken on federal lands and were approved by the Department of the Interior. After a mining plan was submitted and approved by the Department, actual mining began in 1970. (Austin v. Andrus, 1981, 638 F.2d 113).

The Navajo Nation and the Hopi Tribe as well, received 3.335% of gross sales, which was well below the royalty rates usual at the time.  In addition, the lease did not have a reopener, a standard provision allowing the lease to be renegotiated after an agreed period, usually ten years. “By 1978, just eight years after Peabody began mining the coal, a confidential Interior Department audit concluded that the royalty rate did not `accurately reflect or compare with current rates.`  The return was ‘only a little more than half of what the government (was then) receiving.’” (Wilkinson, 1996, p….)
The lease agreement delegated authority to the Secretary of Interior to adjust the royalty rate on the lease after twenty years.  As this twentieth anniversary date approached, the Navajo Nation requested a substantial increase in the royalty.  Evidently lower-level officials in Interior initially approved a substantial increase in the royalty rate, but Peabody appealed within the Department.  The Secretary of the Interior than told the Navajo Nation and Peabody to negotiate their own agreement on the appropriate rate.  An agreement was reached which did raise the royalty rate, but not to the level for which the N N had hoped. (Sisk, p. 284)  When the Navajo Nation discovered that Peabody had intervened in the process in the Interior Department, it filed suit in federal court claiming that the Secretary of Interior breached the government’s trust obligations by approving the resulting lease. (Sisk, p. 284)   The U.S. Supreme Court ruled in United States v. Navajo Nation (537 US 488, 2003)
 that even though the Secretary failed to obtain the highest possible royalty rate, the federal government was not liable for damages to the Navajo Nation.

David E. Wilkins in American Indian Politics and the American Political System says that the majority of the mineral leases were inequitable arrangements which ensured that the revenues generated were only a fraction of what they should have been.  “As an example, in four of the five Navajo coal leases negotiated between 1957 and 1968, the tribe’s royalties were fixed between $0.15 and$0.375 a ton.  But the average value for a ton of coal rose from $4.67 in 1968 to $18.75 in 1975.”  He goes on to say that it became clear by the late 1960’s that the whole lease system was flawed and that the tribes rarely were informed of the true value of their resources. (p. 176)

In addition to the low rate of economic return for the majority of the lease period, there have been other impacts as well.   As noted in the case, Peabody operated two mines on Black Mesa: the Peabody Coal Mine, and the Kayenta Mine, these constituted the largest coal strip mining operation in the world.  Strip mining has an enormous impact on the environment.  Nies has described it:

…At Black Mesa, buckets the size of four-story building(s) peel the topsoil off in mile-long strips – a technique called stripmining.  Instead of burrowing into the earth to find the mineral seam, the land over the mineral deposit is removed.  Bulldozers shape the underlayers into enormous slag heaps, workers dynamite the exposed mineral bed, and steam shovels load the coal into massive transport trucks.  By the time the coal is extracted, the land has turned gray, all vegetation has disappeared, the air is filled with coal dust, the groundwater is contaminated and toxic runoff (sulphates particularly), and electric green ponds dot the landscape. (Nies)

Peabody’s Black Mesa coal mine supplied coal to the Mojave Generating Station in Laughlin, Nevada.  The coal was transported to this generating station by a 273 mile coal slurry pipeline (crushed coal was mixed with water to form a slurry).  The pipeline used enormous quantities of water.  Since the inception of this pipeline to the closure of Mojave Generating Station, Peabody pumped a billion gallons of pure drinking water from the Black Mesa aquifer, the sole water source for Hopi and Navajo people living in the region. (Nies). The Mojave Generating Station has not operated since December, 2005.  When this generating station closed, Peabody’s Black Mesa mine closed as well.  There are no current plans to reopen the Mojave Generating Station, but Peabody would like to reopen the Black Mesa Coal Mine to supply coal to the Navajo Generating Station near Page, Arizona.  The U.S. Office of Surface Mining has issued a draft environmental impact statement on Peabody’s proposal to reopen the Black Mesa coal mine. (www.wrcc.osmre.gov/WR/BlackMesaEIS.htm)  The nearby Kayenta coal mine, also owned by Peabody, has remained in production to supply the Navajo Generating Station.

In addition to coal, the Navajo Nation has rich uranium deposits.  There has been a tragic history of uranium mining on Navajo Nation lands. From 1944 to 1986 more than 4 million tons of uranium was mined on the Navajo Nation.  As a result, Navajo miners and people living near the mines have a legacy of cancer and other ailments.   Doug Brugge has stated: 

 In 1979, only months after the Three Mile 3 Island release, a dam holding back a tailings lagoon maintained by United Nuclear Corporation failed, sending 94 million gallons of radioactive and acidic wastewater and 1,100 tons of toxic and radioactive mill waste into the Puerco River. This release, which was substantially larger than the release at TMI, flowed into a low-income, largely Native American community. This incident has been virtually ignored in the press and scientific literature. For the people in Church Rock and other Navajo communities contaminated for decades with uranium ore tailings there are no "good" options, too much harm has already been done.  (Brugge, Testimony)

There have been ongoing efforts to clean up the uranium waste on the Navajo Nation’s over 300 abandoned mines. But more federal money and effort are required to do this effectively.   Doug Brugge, who has studied this issue extensively, believes the Navajo people are facing a crisis in uranium contamination. 
In April, 2005, the Navajo Nation Council voted 63-19 to ban uranium mining on Navajo land. The Dine Natural Resources Protection Act prohibits all uranium development on the Navajo Nation.  At a Congressional Hearing on March 28, 2008 Navajo Nation President Joe Shirley, Jr, stated that the Navajo Nation remains opposed to uranium mining on or near its land, and will take whatever action necessary to prevent it. (Navajo Hopi Observer)
There has been further legislation since the Indian Mineral Leasing Act of 1938.  The Council of Energy Tribes (CERT) was formed in 1975 to “support member Tribes as they develop their management capabilities and use their energy resources as the foundation for building stable, diversified self-governing economies (according to each Tribe's own values and priorities).” (www.certredearth.com)  At the behest of CERT Congress passed the Indian Mineral Development Act in 1982.  This was a turning point for Indian self-determination in that it gave Indian tribes the right to directly negotiate mineral leasing contracts. (Ali, p. 65). Another important turning point was Title V of the Energy Policy Act of 2005, the “Indian Tribal Energy Development and Self-Determination Act of 2005.”  This provides for Indian tribes assume energy resource development through the development and approval of Tribal Energy Resource Agreements (TERA’s). Under an approved TERA, tribes can enter into leases, agreements, rights-of-way and other business deals for energy development on tribal land without Secretarial approval. This also empowers the tribes to carry out their own environmental assessments and review process.  If the Secretary of Interior determines that statutory requirements are met and that the tribe has sufficient capacity to regulate the development of their energy resources, the Secretary must approve the tribe’s TERA. (www.certredearth.com) 

Appendix B

Time Line for Desert Rock Project
1985 - Navajo Nation (NN) establishes the Dine Power Authority (DPA).

1995 -  Navajo Nation establishes the Navajo Nation Environmental Protection


Agency (NNEPA).

October, 2003 -  The Dine Power Authority signs an agreement with STEAG Power 


(now Sithe Global) of Houston to build a new state-of-the art coal fired electric 


generating plant

December, 2004 - Bureau of Indian Affairs (BIA) begins the National Environmental 

Policy Act (NEPA) process.  The agency holds public scoping meetings on the

project.  Scoping meetings are held to gather information about the issues that need to be addressed in the Environmental Impact Statement (EIS).     

July, 2005 - The BIA issues the final scoping report on the Desert Rock project.

May, 2006 - Navajo Nation Council approves lease agreement with Sithe Global

Power to establish Desert Rock project.

October, 2006 -   The U.S. Environmental Protection Agency (USEPA) holds hearings on 

Clean Air Act proposed PSD permit for Desert Rock project.  As noted,

       
the USEPA is responsible for issuing the initial construction permit, the


Prevention of Significant Deterioration (PSD) permit.  Once this is 

issued the  Navajo Nation Environmental Protection Agency (NNEPA) is responsible for issuing the operating permit. 

May, 2007 -  NNEPA  and the Desert Rock Energy Co., LLC sign a m.o.u. to develop

an enforceable Voluntary Air Emissions Reduction Plan for the proposed project.

May, 2007 -  The BIA issues Draft EIS on Desert Rock project.

July, 2007  -  BIA holds public hearings on Draft EIS on Desert Rock project.

March, 2008  -  Desert Rock Energy Co of Houston, and the Navajo Nation Dine Power 


Authority file suit against USEPA for their failure to issue PSD permit

July, 2008 -  USEPA issues PSD permit for Desert Rock plant.  It is immediately appealed and is not in effect until appeal process is completed.

The Desert Rock power plant cannot be built until the BIA issues the final EIS (scheduled for completion 2/2009) and a record of decision on the project.  In addition the USEPA  PSD permit appeal process must be completed.
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Map from: Desert Rock Energy Project, Draft Environmental Impact Statement, 2007, Figure 3-17

Desert Rock Plant Proposed Location
Navajo Chapters Adjacent to Desert Rock Location: Population

Nenahnezad    
 
location of Desert Rock


1,126

Burnham          
south of  Desert Rock



   240

Upper Fruitland  
east of D.R.  Site of Four Corners Plant 
2,892

Sanostee    

southwest of Desert Rock


1,100

Hogback   

northwest of Desert Rock


1,386

The northern boundary of Nenahnezad is the Navajo Nation border with New Mexico.

From:  Chapter Images: f 2004  Navajo Nation, Division of Community Development.

Nearby Population Centers

Shiprock

on Navajo Nation



 8,904

Waterflow, NM
 just north of Upper Fruitland




Site of San Juan Generating Plant

 1,606

Kirtland, NM

just north of Upper Fruitland


  6,190

Farmington, NM 
29 miles east of Shiprock


37.844
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Part B:: Will The Coal-fired Electric Plant Generate Needed Jobs or Environmental Hazards to Navajos: An Ethical Dilemma.

By: LeNora Trahant

The Navajo Nation Tribal Council passed a unanimous resolution in 2006 to support a major project to boost the tribe’s economy. With the support of the Navajo Nation President, tribal officials entered into an agreement with a major power company to construct a massive coal-fired electric power generating plant on the northeastern corner of the Reservation. The proposed 1,500-megawatt power plant called the Desert Rock Energy Project is a joint venture between Houston-based Sithe Global Power and the Navajo Nation’s Dine Power Authority, a tribal enterprise to promote the tribe’s development of energy resources. Residents of Burnham, adjacent to where the project is to be built, several surrounding communities, the governor of New Mexico, the Ute Mountain Tribe and numerous local environmental groups oppose the project. They say the project will harm air quality and scarce water supplies in the region. Because the project would be the third coal-fired plant in northwestern New Mexico, environmentalists and local Navajo residents argue it would continue to destroy the environment and residents’ health.

The debate is reaching beyond the boundaries of the reservation due to international and national attention on global warming. The proposed Desert Rock facility would spew up to about 12 million tons of carbon dioxide into the atmosphere every year, in addition to the 29 million of CO2 already emitted by the nearby power plants. (Vanderpool, T.) Harmful effects from this type of air pollution can have far-reaching health consequences for humans, animals, vegetation, water supply, and the environment that includes the land, sacred sites and the quality of air. Poor air quality affects the human body’s respiration system and cardiovascular system. The question of how the power plant would contribute to global warming is one that has yet to be answered.

Pressing On For Economic Benefits: Are the Benefits Worth the Risks?
Navajo President Joe Shirley, Sr. continues to press for the passage of the permitting process (preceded by the Environmental Impact Statement) because he is convinced that the majority of the Navajo people are in support of the $3 billion project. On November 29, 2007, soon after he was re-elected, he was quoted saying “it’s just a handful of Navajos here who are opposed to it.” (Donovan, B.) He said his re-election showed that the majority of Navajo voters continue to support the project because it was one of main issues of his campaign. (Donovan, B.)  If the final Environmental Impact Statement (EIS) is issued and U.S. Environmental Protection Agency permitting process is successfully completed, the building of the project could begin next summer.

George Hardeen, spokesman for President Shirley, insists that the political process in supporting the project was fair with the majority of Navajos favoring the development. “You can go back to 2004 and the opponents to Desert Rock have been at all the meetings. They have expressed their feelings and their opposition freely, so you can’t say that this is not democratic. The tribal council voted for it 66 to 7.” (Conant, J.)

But local residents and the opposition groups say that they’re faced with powerful obstacles, political forces, and energy companies who promise jobs and money. David Nez, who grew up twenty miles from the site, told a newspaper reporter, “You will hear that Navajo Nation supports this power plant. But the grassroots people do not support this. The way I look at it, no Navajo or Native American in their right mind would vote for the mother earth to be blown up like this or to have mercury leach into the water for future generations. That doesn’t go along with the philosophy of the Dine.” (Contant, J.)

Hardeen calls the proposed power plant “the largest project in all of Native America … the project will kick start the Navajo Nation economy. Having a project of this size will bring other jobs. This is not just a cornerstone of the Navajo Nation’s goals – it’s a huge cornerstone. There’s really nothing else that can compare to this.” (Conant, J.)

 Navajo tribal officials believe the Desert Rock Energy project will provide a great financial benefit that is needed to move them away from dependence on the federal government. The tribe will benefit from the estimated $52 million in annual royalties for the use of Navajo coal. In addition, the project will generate tax revenue for the tribe from the operation of the plant. This tax revenue is expected to exceed $26 million annually and $5 million in water payments. (http://www.desertrockenergyproject.com/jobs)

Of the approximately 270,000 enrolled members, more than 180,000 members live within the reservation boundaries. The majority of the households do not have electricity, running water, telephones or paved roads. According to the most recent statistics (U.S. Census), the tribe’s unemployment rate is 42 percent; the median family income is between $20,005 and $11,883 (depending on varying statistics reported by the media and government officials). Over 43 percent of Navajos live below the poverty level. (Navajo Nation, Division of Economic Development, web site “Fast Facts”)

In addition to potential economic growth, employment opportunities and growth in tribal revenues, Navajo President Shirley says the project will have the highest environmental standards that would set a new level of performance for coal-fired plants in the U.S. The proposed plant would be constructed with the most advanced, proven technology for a large scale coal fired power plant, as well as a hybrid dry cooling system that is designed to reduce water consumption by 80 percent, and that no water will be discharged from the project. (http://www.desertrockenergyproject.com/environment.htm)

According to Sithe Global Power officials, they too are concerned about climate change and would construct the new plant with lower pollutants than most similar operations. Tom Johns, a vice president of Sithe, told the New York Times, “Carbon is emitted when we use energy. By not building one plant but another or by using older inefficient plants instead of new ones, we don’t solve the problem. The solution to carbon issues is to be more efficient in how we use energy.” (Brown, F.)

Local Opposition
However, not all Navajos are in support of the Desert Rock Energy project. The community of Burnham, which is located about 30 miles south of Farmington, New Mexico, and other surrounding Navajo communities, have refused to approve the proposal by resolutions, protests and lobbying efforts. (Crane, J.R.)  Several other organized  Navajo environmental groups such as the Dine Citizens Against Ruining our Environment (CARE), and groups such as the San Juan Citizens Alliance and have joined Dooda Desert Rock (“No” to Desert Rock), a local grassroots group, to adamantly oppose the project. The major concerns of  these groups are environmental and health hazards from the new plant, in combination with the existing coal-fired plants.  Most of all, cultural and traditional practices of the Dine would also be disturbed as a result of building the third power plant within a 20-mile radius. The Four Corners Power Plant and the San Juan Generating Station are already billowing out clouds of smoke and ash into the sky. Between the two, they are generating 3,840 megawatts of electricity and dumping about 29 million tons of carbon-dioxide emissions and 3,000 pounds of mercury into the atmosphere each year. (Conant J.)

“Is the people’s culture and tradition really worth the annual $50 million that would be taxed for toxic emissions during the first four years of operation?” Elouise Brown, leader of Dooda Desert Rock, wrote in a recent article of Earth First magazine. “The people cannot afford another suicidal decision on a power plant with disputed benefits for the community. The price tag will be high for the Dine. We will pay with our lungs, our health, our descendants and the land that defines our people.” (Brown, E.)

Brown said the purpose of the Dooda Desert Rock movement is to defend Dine elders’ livelihoods and the existence of Navajo elders who live on or near the proposed site so they can continue to tend their sheep on that land, a livelihood that has been practiced for centuries. Sarah White is one who recently vented her frustration, “We are targets. Indigenous are the most cash-poor and land rich. We ok these things because our kids need jobs.” But people are getting smarter she said, “We are being used and used. People are beginning to fight back. We have to do whatever we have to do.” (Norrell, B.) White lives in a nearby community called Sanostee with the constant humming noise of a massive electric transmission line that hangs over her house. She has no electricity and uses a generator while the transmission line carries Navajo coal-fired-electricity from area power plants to cities in Arizona and California.

It is estimated that one-third of the low-sulfur coal in the Western U.S. is under the Navajo Reservation. A large portion of it is located in the four corners region, where along with uranium, it has a history of attracting the interest of energy companies. (Contant, J.) This is why Navajo country is a prime site for resource colonization. About 100 miles to the west of Burnham, the Black Mesa and Kayenta coal mines have shipped coal to the Navajo Generating Station near Page, Arizona and the Mojave Generating Station in Nevada for decades. The Mojave Generating Station has closed due to the economic downturn and environmental concerns. In addition, the Navajo coal mine located near the proposed site is the largest open pit coalmine in the west. This mine is owned by BHP Billiton of Australia, the country’s largest coal mine company. (Contant, J.)
Gaining Alliances
To draw regional and national attention to the issue, members of the Dooda Desert Rock (No To Desert Rock) and Dine CARE set up a blockade and a campsite on the road leading to the plant site in early December 2006. After several weeks of  preventing officials from Dine Power Authority and Desert Rock Energy Project from entering the site to conduct testing, the protestors were forced to relocate to a new site on another access road to the proposed plant. (ABQ Journal.com, 12/25/06). The event, however, grabbed not only national but international attention from sympathizers who learned about it either by newspapers accounts or through the Internet. (Navajo Times, Dec. 27, 2007) Dooda leader, Elouise Brown, had set up a website to garner support and explain their cause. (http://www.desert-rock-blog.com/achives)

The following summer, New Mexico Governor Bill Richardson joined the opposition and issued a statement warning that proposed plant could hike New Mexico’s total greenhouse gas emissions and other pollution in the region significantly. He said the project, “as planned.. would be a step in the wrong direction.” (Snyder, J., 2007) The state’s environment development analysis also stated that the project would “harm air quality and scarce water resources and exacerbate existing environmental problems.”  Shortly afterwards, the state legislature rejected an $85 million tax credit sought by Desert Rock officials. (Binkley, G., 2007)

The neighboring tribe to the north, the Southern Ute Tribe, also passed a Tribal Council resolution opposing the project. The Sierra Club and the Natural Resources Defense Council have aligned with the local San Jan Citizen’s Alliance group to point out the environmental shortcomings as outlined in the 1,600-page draft environmental impact statement. This draft EIS concludes that there will be adverse impacts but that these would be outweighed by the benefits of job creation and revenue for the tribal government. (Yurth, C.)

For the Opposition Sovereignty Is an Issue
Because Desert Rock Energy Project would be built on Navajo Nation land (the Navajo Reservation), the New Mexico legislature and even the U.S. Congress have limited options to stop Navajo leaders from building the project. The state has no jurisdiction over tribal lands so state regulators cannot tell the Tribe what to do. The Tribal Council when voting for the project reminded each other of its status: a sovereign nation within a nation.

Frank Maisano, spokesman for Sithe Global, told a news reporter that the Navajo Nation has a sovereign right to develop their resources. “The Navajos have coal in the ground, and that is a huge economic development resource for them.” (Contant, J.)  And echoing the argument for economic development, tribal spokesman Hardeen said, “Navajo have said they need jobs. They want jobs here where they live. If Navajo continue to leave, they won’t have their language, their culture, their way of life.” (Contant, J.)

New Mexico state legislators, who have voiced their opposition to the project, say tribal leaders need to look beyond its boundaries. “The Navajo Nation calls it a sovereignty issue, and perhaps it is,” U.S. Congressman Raul Grijalva, Chairman of the House Subcommittee on National Parks, Forest and Public Lands said, “But there are also negative corollary effects on the public lands around it.” (Vanderpool, T.) Chaco Canyon, a popular national park, is one that is nearby.

Not a Local Problem
Although the struggle takes place locally in this remote area of the Reservation—where tribal elders worry about being forced to relocate or abandon their homeland, ancestral burial sites, sacred prayer locations and animal feeding grounds—it’s also a struggle with huge energy corporations and politicians who support them. President George Bush’s administration hopes to see more than 150 new coal-fired power plants by 2030. (Contant, J., 2007)

However states and national organizations like Environmental Defense and the National Resources Defense Council are refusing to either purchase coal or criticize the proposed power plants. A recent Supreme Court decision made it mandatory for the federal Environmental Protection Agency (EPA) to include carbon emission reductions in their regulations. (LaMonica, M.) These organizations also won a victory in Florida where two plants were rejected. In Texas, a major utility company was purchased by a financial group that scrapped 8 of its 11 proposed coal-fired plants. (Barringer, F.)

“This is a global issue,” said David Nez, a local resistor. “We need to stop global warming now, and we need to start right here.” (Contant, J.)

A Possible Solution: Alternative Power 
Local resistors and opponents to the power plant claim they are not opposed to economic development or employment opportunities. Instead they would like to see the tribe seek positive alternatives that will strengthen the tribe’s morale by using renewable energy such as wind and solar. Brown and members of the Dooda Desert Rock are now focusing on educating the Navajo public about these alternative resources to bolster their argument against the coal-fired power plants. She says part of the goal of the resistance is “economic development in the form of renewable energy.” (Contant, J)

Although Sithe Global Energy claims that Desert Rock Energy will be a clean power plant, many are doubtful. On its website, Desert Rock claims that the project “will be constructed with the most advanced, proven technology for a large scale coal fired power plant available.” The project will also have a “hybrid dry cooling system” that will reduce water consumption by as much as 80 percent compared to the typical coal plant. (hpt://www.desertrockenergy.com)

Winona LaDuke, an environmental activist, recently pointed out that tribal landholdings in the southwest “could generate enough (wind and solar) power to eradicate all fossil fuel burning power plants in the United States.” (Contant, J.)

Update

After four years of waiting for approval from the U.S. Environmental Protection Agency (EPA), Navajo Nation’s Dine Power Authority (DPA) filed a lawsuit against the federal agency over their lack of action on the air permit application. DPA and Sithe applied for the air permit in 2004. 
On July 30, 2008, the USEPA issued Desert Rock the air permit application. This will give Sithe Global and Dine Power Authority permission to continue with plans to build the Desert Rock plant.  However, the NEPA review process and the final environmental impact statement must also be completed before construction can begin... According to an Associated Press report, “Navajos hailed the EPA’s decision as necessary to improve conditions on their vast reservation, while environmentalists proclaimed it “a sad day” and prepared to appeal.” (Fonseca, F. Aug. 3, 2008)
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� Copyright held by The Evergreen State College.  Please use appropriate attribution when using and quoting this case. For further information on Native cases go to www.evergreen.edu/tribal/cases.


� The Navajo Times reported that some lawmakers were concerned that the tribe had no equity – ownership – in the project. Several delegates also remained wary of the plant’s effect on the environment, specifically water and air quality. (v.45:20, pg A2)





� MW is megawatts. Megawatt capacity is the amount of power that a plant produces.  For comparison,  the Dalles Dam on the Columbia River and the Hoover Dam on the Colorado River each have a generating capacity of 2,080 megawatts.


� Navajo Nation forest lands are no longer harvested for timber because the commercial use of these forests has depleted this resource. (Arviso, personal communication, 9/23/08)


� See Appendix  A “Mining on the Navajo Nation” for a fuller discussion.


� The Mohave Generating Plant ceased operation in 2006.  The plant’s owner Southern California Edison decided not to retrofit the plant to meet current Clean Air Act Standards. (Kraker) When this plant closed, the Black Mesa coal mine ceased operation. Peabody Coal would like to re-open this mine and ship the coal to the Navajo Generating Station near Page, Arizona.


� The objectives of the Title V, Operating Permitting Program, are to enforce Navajo air quality regulations, continue to develop air quality standards and regulations, frequently inspect facilities that emit air pollutants, conduct facility inspection to ensure that emission standards are met, conduct and maintain air emission inventory, coordinate with all regulatory agencies, investigate complaints regarding air quality problems, and educate the general public on air quality issues. (NNEPA, Operating Permit Program http://www.navajonationepa.org/airqty/OPPindex.html)





� The Court remanded the case to allow the Nation to pursue the same judgment on different legal theories. So far, the Nation has been successful in the Federal Circuit, although the United States has petitioned the Federal Circuit for en banc review. (Turtle Talk blog, Jan 8, 2008 (http://turtletalk.wordpress.com)


� LeNora Begay Trahant is an enrolled member of the Navajo Nation and a recent graduate of The Evergreen State College, Reservation Based Community Determined Program
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