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Background 

In August 1996, as part of the reauthorized federal Safe Drinking Water Act (SDWA), 

congress established the Drinking Water State Revolving Fund (DWSRF).  This program 

finances drinking water projects and activities to protect public health.  The SDWA authorizes 

the U.S. Environmental Protection Agency (EPA) to award annual capitalization grants to each 

state for a revolving construction loan program to assist public water systems (Safe Drinking 

Water Act 1986).  In Washington, EPA delegated authority to administer the DWSRF Program 

to the state Department of Health (DOH).  Since then, DOH allocated more than $420 million in 

low-interest loans and grants for infrastructure construction projects  

As part of DOH’s responsibility to administer the DWSRF Program, all funded projects 

must comply with federal cross-cutters.  Federal cross-cutters are regulations and statutes that 

stipulate the requirements of implementing the Safe Drinking Water Act, such as National 

Environmental Policy Act, Environmental Justice, Coast Zone Management Act, Endangered 

Species Act, and National Historic Preservation Act (Application of Federal Cross-Cutting 

Authorities, 2000). This policy paper focuses on Section 106 of the National Historic 

Preservation Act. 

National Historic Preservation Act 
 

Section 106 of the Act (cultural review) requires entities to consider how a project, 

activity, or program could affect historic and culturally significant properties.  Historical 

properties are any prehistoric or historic district, site, building, structure, or object included on or 

eligible for inclusion in the National Register (National Historic Preservation Act of 1966). This 

also includes artifacts, documents, and any other materials related to the historical resource.  An 

example of an historical site is a well-known petroglyph located in eastern Washington called 

Tsagaglalal (She Who Watches). (Sacred Destinations, n.d.)  Cultural resources are places and 
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things we give significance to because they play a role in our community and its history, such as 

tribal burial grounds or known traditional gathering sites (King, 2008).  An example of a 

traditional gathering site or traditional cultural properties—Snoqualmie Falls.  Native Americans 

know Snoqualmie Falls as a spiritual place. It gave birth to many legends, such as the beaver that 

climbed into the sky to bring trees and fire down to earth. (Seattle PI, 2003.) 

There are more than 27,000 recorded archaeological sites in Washington 

State.  Approximately 30 new sites are recorded each month with the Washington State 

Department of Archaeology and Preservation (DAHP). (Department of Archaeology and 

Preservation, n.d.) 

Current Practice  

Once a public water system receives a low-interest loan and the agreement is executed, DOH 

conducts a cultural review by: 

• Evaluating the project based on the final approved scope of work. The evaluation consists 

of determining the project area impact of construction activities and identifying any 

cultural resources.  

• Researching to determine the effects, if any, to historical and cultural resources.  The 

research includes reviewing any previous archaeological studies submitted and 

performing a records search on DAHP’s database.  

• Consulting with DAHP and potentially affected tribe(s) to seek concurrence with its 

determinations of No Historic Properties Affected or Potential Historic Properties. 

Affected tribes are any tribes that might attach religious and cultural significance to 

historic properties in the area of potential effects (36 CFR 800).  If the agency’s 

determination is Potential Historic Properties, further actions are required.  For example, 

depending on the project’s size and complexity, DOH may require an archeological 
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survey, monitoring plan, or Inadvertent Discovery Plan.  DOH forwards copies of the 

reports and documentation to DAHP and the tribe(s) for review. The DAHP and tribe(s) 

have 30 days to review the project information. 

• Receiving concurrence of the determination from affected tribe(s) and DAHP.  It is at this 

time the consulted tribe(s) will express any concerns and any mitigated measures the 

public water system or DOH must address. 

Some common problems that occur consist of unclear defined project location and 

incomplete documentation from the water system.  The most challenging problem is irreversible 

damage to archaeological sites, which can occur when a water system starts construction 

activities before DOH completes the cultural review and gives approval to begin.  

Proposed Policy 

Although DOH instructs the water system to not start construction until it receives a Final 

Completion Letter (approval to start construction), some systems do not follow instructions and 

begin ground-disturbing activities immediately upon receiving the loan agreement.  Those events 

result in excavating, damaging, or altering historical and cultural resources.   

Case Study 

A water system received a loan to resolve high concentration levels of arsenic.  The 

project’s scope of work included installation of approximately 3,300 lineal feet of eight-inch pipe 

and appurtenances along the road and upgrades to the well and storage tank area.  Due to the 

sensitivity of the registered (Native American burial site) and unregistered sites within a one-

mile radius, DOH asked the water system to hire an archaeologist to survey the project area and 

monitor one area of the project. The water system started construction before hiring an 

archaeologist.  DOH discovered this action by a payment reimbursement request.  After the 

discovery, DOH and the water system met to discuss mitigation measures and conduct a site 
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visit.  DOH discovered the water system knew the burial site was near the construction site.  

However, the water system felt its actions were justified because of a broken water main, which 

it deemed an emergency.  DOH required the water system to stop all construction and hire an 

archaeologist to monitor the entire project, develop an Inadvertent Discovery Plan, and train all 

construction workers on cultural resources.  In addition, DOH informed the tribes and DAHP of 

the water system’s actions and the mitigated measures taken. DAHP conducted its own 

investigations to determination if any violations occurred.  The tribes concurred with DOH’s 

plan of action.  The water system agreed to abide by all measures; however, it was not without 

trials and tribulations. It was difficult to prove the water system purposely failed to comply with 

Section 106 and knowingly excavated near the burial site.  

Developing a comprehensive policy that outlines enforcement actions for entities that 

affect archaeological sites may deter such incidents from occurring.  Penalty will vary based on 

level of destruction:  

Severe:  Any water system that knowingly violates Section 106 of NHPA and damages 

or destroys an historic or cultural site will be fined $30,000.  DOH will work closely with 

DAHP and the affected tribe(s) to investigate the water system’s actions and impose 

additional civil penalty.  DOH does not have the authorization or framework to 

administer criminal penalties.  DAHP will start the actions.  Any water system that 

purposely proceeds with construction before receiving a Final Completion Letter loan 

agreement is immediately terminated and may not apply for DWSRF funding for five 

years.  

Moderate:  Any water system that accidently damages or destroys an historic or cultural 

site, DOH will consult with the affected tribe(s) to develop a Memorandum of Agreement 



5 
 

(MOA) that outlines the requirements that the water system must complete to repair, 

rehabilitate, or restore the site.  DOH will work closely with DAHP and the affected 

tribe(s) to determine any additional mitigation.  Any water system that unintentionally 

proceeds with construction before receiving a Final Completion Letter must hire an 

archaeologist to monitor all construction activities and develop an Inadvertent Discovery 

Plan.  Depending on the cultural significance of the sites, the archaeologist must develop 

an introductory training course and train all construction workers on how to identify 

cultural sites and the initial measures they must take to protect the site.  The affected 

tribe(s) will have immediate access and the right to monitor the site at the water system’s 

expense. 

Conclusion  

DOH must evaluate the impact that DWSRF projects have on historic or cultural sites 

through Section 106 of the National Historic Preservation Act.  The act does not stipulate any 

enforcement actions, such as civil and criminal penalties for noncompliance.  DOH must rely on 

several different laws for enforcement; and even then, the regulations are restrictive to location 

(federal and tribal lands) of cultural resources.  To enhance DOH’s effectiveness of 

administering NHPA, it is advantageous to have an enforcement policy.  This policy will provide 

guidance and a framework for staff to reprove water systems for noncompliance.  
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